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New Powers of the Interstate Commerce Commis- 
sion Over Air Transportation 


By R. Granvitue Curry* 


HOSE unfriendly critics of the Interstate Commerce Commission 

who have felt satisfaction because of the Commission’s loss of juris- 
diction over telephone and telegraph companies will be disappointed 
upon examining the air mail act, approved June 12, 1934, to find to 
what extent important new powers have been vested in the Commis- 
sion. For the first time it has been given jurisdiction, though limited 
in character, over air transportation. 

President Roosevelt in urging legislation’ in respect to air mail 
suggested that new air mail contracts be let for a period not exceeding 
three years under competitive bidding and that six months before ex- 
piration of contracts so made, the Interstate Commerce Commission 
should pass upon the question of public convenience and necessity of air 
mail routes, and thereafter fix a maximum rate of air mail pay on the 
routes, designated. 

The bill which was introduced in the Senate sought to carry out 
these recommendations. The House bill omitted any provision for action 
by the Commission, the question being left for future legislation in the 
light of investigation to be made by a special commission provided for 
in the bill.2 The conferees from the Senate and House agreed upon a 
bill authorizing the Commission to fix rates of mail pay subject to cer- 
tain restrictions and to exercise certain powers in connection with the 
continuance of contracts already let under competitive bids.* The bill 
as agreed to in conference was passed. It is evidence that in spite of 
bitter controversy in a political atmosphere and much publicity on the 
subject, both the President and Congress have faith in the Commission’s 
ability to deal with the difficult questions of air mail pay. 

Commission’s powers to be considered with other provisions of the 
act.* The present article is concerned with the Commission’s powers 
under the new act. However, some consideration of the general scheme 


of the act is necessary to understand the scope of the Commission’s 
authority. 





*Formerly First Assistant Chief Counsel, Interstate Commerce Commission; 
Chairman of the Professional Ethics and Grievance Committee of the Association 
of Practitioners before the Interstate Commerce Commission, Washington, D. C. 

1Letter dated March 7, 1934, from President Roosevelt to the Chairman of the 
Senate Committee on Post Offices and Post Roads, Cong. Rec. March 9, 1934, page 
4133. In this letter the President said, among other things: “Enactment of legisla- 
tion along the lines suggested will establish a sound, stable, and permanent air-mail 
policy. The knowledge that the Interstate Commerce Commission, a judicial body, 
will hereafter regulate air transportation routes and air-mail pay will remove un- 
certainty as to routes and mail pay.” 

2House Report No. 1428, 73rd Cong. 2nd. Sess. 

3House Report No. 1754, 73rd Cong. 2nd. Sess. ; 

4On July 5, 1934, the Commission announced that it had created a Bureau of Air 
Mail and had appointed as director of this bureau Mr. N. B. Haley, formerly chief of 
the Loans Section of the Bureau of Finance, and more recently with the Federal 
Coordinator of Transportation. 
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The Postmaster General is given broad powers. He is authorized 
to award contracts for air mail between such points as he may desig- 
nate, for initial periods not exceeding one year, to the lowest respon- 
sible bidders subject to certain restrictions, including appeal to the 
Comptroller General as to the responsibility of the low bidder, and re- 
view by the Interstate Commerce Commission of the rates of pay. He 
is also authorized to extend, for a period of not over nine months the 
ninety-day emergency contracts let under competitive bids called for 
prior to the enactment of this act, upon agreement by the contractors to 
be bound by the provisions of the act during the extended period. 

At the end of the period of extension of these emergency contracts, 
and likewise at the end of the initial period of contracts originally let 
under the act, provision is made for further continuance thereof, not 
for a maximum term of years, but indefinitely, if such contracts shall 
have been satisfactorily complied with. Such continuance is subject to 
such reductions in mail pay and such additional terms and conditions as 
the Commission may prescribe. 

Jurisdiction is conferred upon the Secretary of Commerce in re- 
spect to safety requirements. He is to specify the character of equip- 
ment to be employed and maintained on each air mail route and the 
speed, load capacity, safety features and safety devices on airplanes to 
be used on the route. He is to prescribe maximum flying hours of pilots 
on air mail lines, and safe operation methods, and to approve agree- 
ments by the air mail operating companies and their pilots and me- 
chanies for retirement bene‘its. 

The rate of compensation and the working conditions and relations 
for pilots, mechanics, and laborers employed by the holder of any air 
mail contract, it is provided, shall conform to the decisions of the Na- 
tional Labor Board. 

The Federal Radio Commission is required to give equal facilities 
in the allocation of radio frequencies in the aeronautical band to those 
airplanes carrying mail and/or passengers during the time the con- 
tract is in effect. 

Thus it will be observed that six agencies of the government are 
given some kind of jurisdiction over the air mail carriers. In addition, 
the President is authorized to appoint a special Commission! of five 
members ‘‘for the purpose of making an immediate study and survey, 
and to report to Congress not later than February 1, 1935, its recom- 
mendations of a broad policy covering all phases of aviation and the 
relation of the United States thereto.’’ 

The act also provides, among other things, for disassociation after 
December 31, 1934, of every air mail contractor from any manufacturer 
of airplanes, with certain exceptions, and from any other contractor 
holding an air mail contract. There are provisions against interlock- 
ing directors and the holding of contracts by companies having in their 


1The President has appointed to this Commission Clark Howell, of Georgia, 
Chairman, Franklin K. Lane, Jr., of California, Albert J. Berres, of California, 
—— Hunsaker, of New York, and Edward P. Warner, of the District of 
olumbia. 
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employ in a responsible capacity individuals previously combining un- 
lawfully to prevent bids. There is also a restriction against the pay- 
ment of salaries or other compensation in excess of $17,500 per year. 

The act provides for the designation by the Postmaster General of 
certain Air Mail routes as primary and secondary routes. He is re- 
quired to include at least 4 transcontinental routes and the eastern and 
western coastal routes among primary routes. After October 1, 1934, 
no air mail contractor is allowed to hold more than three contracts for 
carrying air mail, and in the case of the contractor of any primary 
route, no contract for any other primary route shall be awarded to, or 
extended for, such contractor. Merger or common control of air mail 
contractors competing in parallel routes is made unlawful.! 

Both the Interstate Commerce Commission and the Postmaster 
General are given full authority to examine and audit the books, ree- 
ords, and accounts of the air mail contractors and to require full 
financial reports. 

Purpose includes encouragement of air transportation. The act 
evidences a clear intention that all air mail contracts should be the 
result of competitive bidding; that contracts so entered into should be 
continued indefinitely, subject to certain conditions; that air mail pay 
should have a sound basis; and that monopoly in air transportation 
should be prevented. The intention appears to be that subsidies, or mere 
gifts, to the air mail carriers are to be discontinued but that the act 
should be liberally administered to foster sound development of air 
transportation. 

In recommending the legislation, the President stated its purpose: 


‘*To protect the public interest and to provide for new contracts 
on a basis of honest payment for honest service, * * * avoid 
the evils of the past, and at the same time encourage the sound 
development of the aviation industry.’’ 


Although the legislation differs somewhat from his recommendation, here 
is a definite warning that in dealing with evils in the air service there 
should not be restrictive regulation that stifles and kills but rather a 
sympathetic treatment that will encourage sound development of the 
industry. 

I. The Rapid Development of Air Transportation 


The development of air transportation since the first air mail route 
was established in 1918 is truly remarkable. For eight years the gov- 
ernment itself operated the air mail service.. For the next eight years, 


1The Postmaster General is forbidden to extend any route over 100 miles. This 
was evidently provided for to prevent adding substantial route distances without 
requiring competitive bids. There is also a restriction imposed as to the total route 
mileage and the total air mail schedules which the Postmaster General may provide 
for. The purpose of this is apparently to restrict wasteful establishment of routes 
as the result of political pressure. With this in view it was proposed in Congress 
that the Commission be given authority to determine the convenience and necessity 
of air mail routes, but apparently this proposal failed to pass. However, it may be 


that implied authority so to do may be found in the power conferred upon it in 
section 6(c) to terminate contracts. 
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and until the cancellation of the domestic air mail contracts in February, 
1934, private contractors operated the air mail service. In the eight 
years of government operation, the actual experience gained in meeting 
the problems of aviation, the advance in safety measures applied, and 
the establishment of night flying contributed greatly to the progress of 
air transportation.! 

During the eight years of government operation the miles flown 
were 10,737,060 and 8,484,396 pounds of mail were carried.” 

In the eight years of private operation the development was even 

more phenomenal. The private operators in these eight years flew about 

17 times as many miles and carried about 5 times as much mail as the 
government did in the preceding eight years.® 

During this same time the number of passengers increased from 
5,782 in 1926, to 493,141 in 1933, and the passenger miles from approxi- 
mately 1,445,000 to 173,492,119, while the average fare per mile dimin- 
ished from about 12¢ to 6c. The pounds of express increased from 
3,555 in 1926 to 1,510,215 in 1933.5 

During this period commercial air transportation in the United 
States made such progress as apparently to excel that to be found any- 
where in the world.® 

II. Payments By The Government To Air Mail Contractors 


At the beginning of private operation in 1926, following the passage 
of the original air mail act on February 2, 1925, four year contracts 
were made under competitive bidding in compliance with the require- 
ment of the act that air mail pay should be a percentage less than 
postal revenues from air mail. Amendments of the act changed this 
basis to one of weight,’ but with the apparent purpose of continuing to 
keep payments within postal revenues, and provided for extensions of 
contracts without increase in the contract rates.® 

In 1930 a distinct change in policy was brought about by the act 
then passed, commonly known as the Watres act.® It provided for the 
exchange by air mail contractors of their original contracts for route 
certificates, for 10 years from the beginning of service under such con- 
tracts, subject to rates of compensation and regulation to be determined 
by the Postmaster General. Proceeding under this act he called upon 
contractors to supply passenger service as well as mail service, and ad- 
justed air mail pay upward, since he was not restricted to the contract 
rates. His purpose was to afford aid to air mail carriers in order to 
develop passenger transportation. Under this policy, passenger trans- 





«Box of Hon. Joseph B. Eastman, Federal Coordinator of Transportation 
Senate ocument No. 152, 73rd Cong. 2nd. Sess., p. 49. 
S. Air Service, May, 1934, page 21. 

30. S. Air Service, May, 1934, » page zl. 

4The Economics of Air Mail Transportation by Paul T. David, page 176 pub- 
lished by The Brookings Institution, and containing an excellent history of air mail 
service with an interesting discussion of the problems presented. See also Report of 
Federal Coordinator of Railroads, p. 260, referred to supra. 
5Report of Federal Coordinator of Railroads, supra, p. 260. 
6U. S. Air Service, May, 1934, page 21. 
744 Stat. L., 692. 845 Stat. L., 594. 944 Stat. L., 692. 
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portation rapidly progressed but the payments were criticised in some 
quarters as unwarranted subsidies tending to build up monopolies in air 
transportation to the disadvantage of independent operators and en- 
couraging extravagance in expenditures. 

As previously indicated, the Postmaster General in February of 
this year cancelled the domestic air mail contracts and the War Depart- 
ment assumed the task of operating the air mail service. 

Shortly before the passage of the air mail act here under discussion 
in June, 1934, the Postmaster General advertised for bids from private 
operators and awarded temporary contracts for a period of three months. 
These contracts are now in effect. The present law, as previously indi- 
cated, provides that they may be extended under certain restrictions for 
an additional period not exceeding nine months. It has been said that 
the purpose of providing for such extension was to allow time within 
which the special Commission could investigate the subject of air mail 
and make its report before the expiration of such contracts. 

The contracts just referred to covered 32 routes prescribed by the 
Postmaster General and were at rates per airplane mile varying from 8 
to 38 cents.’ It is estimated that under these contracts the average pay 
per airplane mile will be less than 30 cents as compared with the previous 
average of 42 cents under private operation at the time of cancellation 
of the contracts and 54 cents for the fiscal year 1933, 62 cents for 1932, 
and 79 cents for 1933.? 

It is further estimated by the Post Office Department that under the 
present three months contracts the route mileage under the new system 
will be 28,548 or 3,300 miles greater than the route mileage under the 
contracts, when annulled, and that 19 additional cities and 4 additional 
states will be served. 

However, it appears that the aggregate trip mileage of routes 
flown has been considerably reduced on the theory that in the past 
unnecessary trips have been made with mail.* 


Ill, The Commission’s Duties Under The New Act 
(a) Duties in respect to awarding contracts. 


The Commission is first mentioned in section 3, paragraph (e), 
where it is provided: 


‘“*If on any route only one bid is received, or if the bids re- 
ceived appear to the Postmaster General to be excessive, he shall 
either reject them or submit the same to the Interstate Commerce 


1Cong. Rec., May 29, 1934, p. 10170. 

2Aviation, June, 1934, page 187, reporting a statement by Postmaster General 
Farley. Annual Reports of Postmaster General. 

8Cong. Rec., May 29, 1934, page 10,171. Aggregate trip mileage of the routes 
flown in 1932 was about 34,500,000-miles as contrasted with 28,500,000 under the 
schedules now provided. It has been estimated that even with an increase of the 
present schedules to the mileage flown in 1932, an increase of about 25 per cent., 
there would be an increase of only about 20 per cent in the cost and thus the total 
would be only about $9,000,000 annually as compared with air mail pay to operators 
for the fiscal year 1933 of about $20,000,000 and of approximately $14,000,000 for 
the fiscal year ended June 30, 1934. 
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Commission for its direction in the premises before awarding the 
contract.’’ 


From this section it will appear that if there is only one bid, or if 
the bids appear to the Postmaster General to be excessive, he has full 
authority to reject them or he may submit them to the Interstate Com- 
merce Commission ‘‘for its direction in the premises before awarding 
the contract.’’ As a practical matter, he would probably reject the bids 
if they appeared on their face to be excessive and would call upon the 
Commission only where the conditions should appear to indicate doubt 
as to the fairness of the bids and some investigation by an impartial 
tribunal should appear appropriate. 

It will be observed that the Commission’s powers are stated in 
broad terms and might be construed to mean that they extend beyond 
the mere determination as to whether the bids appeared to be excessive.' 
It is clearly authorized to make at least that determination and to direct 
that no higher price than that found by it should be accepted. In the 
case where only one bid is received, the bidder could then be given the 
option of accepting the lower contract rate, and in the case where all 
the bids received appear excessive, the Commission would apparently 
have authority to direct that the bids be rejected as too high or that the 
lowest of the bidders be awarded the contract if he should accept the 
reduced contract rate found by the Commission to be proper. 

It would seem that the act contemplates that the Commission 


should exercise this power after an investigation as expeditiously made 
as possible. There is no requirement for a hearing but no doubt the 
Commission would give the interested parties opportunity to present 
their contentions. Under a later section of the act ample authority is 
given to review at any later time the fairness of the compensation in 
the contract let. 


(b) The Commission’s power to fix air mail rates. 


By section 6 (a) of the act, the Commission is directed to fix and 
determine ‘‘the fair and reasonable rates of compensation for the trans- 
portation of air mail by airplanes and the service connected therewith.’’ 

In doing this the Commission must : 


(a) Proceed ‘‘as soon as practicable’’ and ‘‘from time to time’’. 
The Commission thus is obligated to assume its duties at 
once and these duties are continuing. Note also section 6 
(b) which requires the Commission to make an examina- 
tion of the fairness of the rates at least once a year. 

(b) Make the determination ‘‘for each air mail route.”’ 

(ec) Act only ‘‘after notice and hearing’’. 

(d) Prescribe the ‘‘method or methods by weight or space, or both, 
or otherwise, for ascertaining such rates of compensa- 
tion’’. The Commission thus has broad diseretion in de- 
termining the proper method. 


1This provision was criticized on this ground during the debates in Congress, 
Cong. Rec., June 5, 1934, p. 10820. 
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(e) Not prescribe rates ‘‘in excess of the rates provided for in this 
Act’’. The upper limits of the Commission’s rate fixing 
powers are considered infra. 

(f) Publish the rates prescribed and these ‘‘shall continue in force 
until changed by the said Commission after due notice 
and hearing’’. 


Can the Commission increase the contract rates? In considering 
this question, it is to be remembered that under the Railway Mail Act 
the railroads are required to carry the mail and specific provision is 
made for fair compensation therefor. On the other hand, the air mail 
act, approved June 12, 1934, contains no requirement that any air ecar- 
rier transport the mails. It is a matter of contracting voluntarily to 
do so. Thus it may be argued that if the carrier elects to ask for a con- 
tract at a certain rate, he has no just cause of complaint, if he receives 
no more than that rate. 

Section 6 (a) directs the Commission to fix and determine ‘‘the fair 
and reasonable rates of compensation for the transportation for air 
mail by airplane and the service connected therewith over each air mail 
route, but not in excess of the rates provided for inthis Act * * *”’, 
What the last clause means must be ascertained from other provisions 
of the act. 

Section 3 (a) provides, ‘‘that in no case shall payment exceed 40 
cents per airplane-mile’’. It further provides that the base rate of pay 
which may be bid and accepted shall in no case exceed 33 1/3 cents per 
airplane-mile for transporting a mail load not exceeding three hundred 
pounds and that payment for transportation shall be at the base rate 
fixed in the contract for the first three hundred pounds or fraction 
thereof plus one-tenth of such base rate for each additional one hun- 
dred pounds of mail or fraction thereof. Section 3 (¢) provides that in 
case a route is extended by the Postmaster General ‘‘the rate of pay for 
such extension shall not be in excess of the contract rate on that route.”’ 

In view of the specific provisions in section 3 as to the rates to be 
provided for in the contracts, the proviso in section 6 (a) that the rates 
fixed by the Commission shall not be in excess of the rates provided for 
in this act may be fairly interpreted as meaning that the Commission in 
fixing reasonable rates of compensation cannot go above the rates pro- 
vided in the contracts but can only reduce the contract rates. 

Paragraph (b) of section 6 lends support to this conclusion, in that 
it provides for at least a yearly review of the rates in order to be as- 
sured that the contract holder makes no unreasonable profit therefrom. 
There is no provision that the Commission has a corresponding duty to 
protect the contract holder from unreasonable losses under his contract. 

Paragraph (c) of section 6 furnishes further support to the inter- 
pretation that the Commission may reduce but not increase contract 
rates. It provides that contracts let or extended under the act shall 
under certain circumstances be continued in effect for an indefinite 
period ‘‘subject to any reduction in the rate of payment therefor * * * 
as the said Commission may prescribe.’’ 


139 Stat. L., 425; Railway Mail Pay, 561. C. C. 1. 
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The legislative history and statements by those in charge of the bill 
are recognized as aids in the interpretation of a doubtful statute.’ 

While no light is shed on this question by the conference report or 
by the debates in the Senate,? the statements by Congressman Mead, 
Chairman of the committee on the Post Office and Post Roads and a 
member of the conference committee, made in explanation and defense 
of the conference report, are significant. In no uncertain terms he 
said, ‘‘We permit only the downward revision of rates paid for air mail 
service’’.3 

Congressman Dobbins, a member of the conference committee, like- 
wise said, ‘‘this law provides for revision of rates by the Interstate Com- 
merece Commission in only one direction—downward’’. He further said, 
‘Tt is not necessary, in order to protect these corporations against their 
own folly, that we guarantee them a rate more than that for which they 
say they can carry this mail and carry it at a profit.’’ 

It is also to be observed that Congressman Kelly of Pennsylvania in 
speaking against the conference report said, ‘‘The Interstate Commerce 
Commission is given authority only to reduce the rates under the con- 
tract bid. They cannot fix a fair rate which will cover the actual car- 
riage of the air mail. They are held down to the contract bid for all 
time’’.* 

One of the reasons given for thus limiting the Commission’s author- 
ity was that it would prevent contractors ‘‘from bidding a ridiculously 
low rate’’ so as to perpetuate themselves in a contract and later have 
their rate of pay increased by the Interstate Commerce Commission.® 

It seems probable that the act will be interpreted to mean that the 
Commission cannot prescribe rates in excess of the contract rates. Much 
ean be said both for and against this as a general policy but in view of 
the hardships which may result to contractors who may have entered 
into contracts in good faith and made large investments, this is a matter 
which should receive careful consideration by the special commission 
appointed under the act, with a view to recommending legislation de- 
signed to remove this limitation on the Commission’s power to fix air 
mail rates. 

Standards of rate making. Section 6 (e) provides that in deter- 
mining fair and reasonable rates of compensation for air mail transpor- 
tation, the Commission shall give consideration to: 

(a) The amount of air mail so carried, 

(b) The facilities supplied by the carrier, 

(ec) Revenue and profits from all sources, 

(d) ‘‘Other material elements’’. 

In connection with these factors no doubt Congress intended that 
the Commission should take into account, among other things, the num- 
ber of flights scheduled, the distance covered, operation at night or in 


1Duplex Printing Co. v. Deering, 254 U. S. 443, 474; F. T. Com. v. Raladan Co., 
283 U. S. 643, 650. 

2Cong. Rec., June 5, 1934, pages 10817-10852. 

3Cong. Rec., May 29, 1934, page 10173. 

4Cong. Rec., May 31, 1934, page 10169. 

5Congressman Dobbins, Cong. Rec., May 29, 1934, page 10171. 
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the daytime, the character of country traversed, whether mountainous 
or otherwise, fog and snow conditions, speed required, and the exacting 
requirements of mail service. Generally speaking it would appear fair 
to apply the general standard of cost of the service, including a reason- 
able return on the property devoted to the service, and the value or 
worth of the service to the Government and to the public. 

Reference has just been made to the requirement in section 6 (e) 
that the Commission take into account the carrier’s ‘‘revenue and profits 
from all sourees’’. Paragraph (b) of the same section, which imposes 
the duty upon the Commission to review at least once a year air mail 
rates of compensation to prevent unreasonable profits, provides that the 
Commission ‘‘shall take into consideration all forms of gross income 
derived from the operation of airplanes over the route affected’’. 

It is thus clearly contemplated that in determining the air mail 
rates the Commission should give consideration to the fact that a carrier 
making profits from its passenger and express business may not require 
as relatively large contribution toward overhead expenses and return 
on its property used in the service as a carrier which is operating its 
passenger and express traffic at a loss.1_ The situation is somewhat analo- 
gous to that of high-rated commodities, such as automobiles, moving by 
railroad. The rates paid on such commodities contribute more toward 
taking care of the expenses of the railroad and a fair return on its 
property than certain other commodities like sand and gravel which be- 
cause of competition and other conditions can contribute relatively little. 
This in railroad rate making is a well recognized principle.* 

Thus even if it be the purpose of the act to prevent the payment of 
subsidies to air mail contractors, there is no prohibition against the fix- 
ing of mail pay rates by the Commission which are relatively more in 
the case of a carrier operating at a loss on its other business than the 
carrier operating at a profit. In this limited way and subject to the 
contract rate as a maximum, the Commission may exercise its powers 
to foster and encourage the sound development of air transportation. 
However, a proper coordination of rail and air transportation is a mat- 
ter to be considered. 

Just as in railroad rate-making there is no formula to apply mathe- 
matically, so in solving the problem of fair and reasonable air mail 
rates there must be the reasonable exercise of discretion based upon 
many facts and conditions but subject to the general proviso that what- 
ever is done must be in the public interest. 

Railway Mail Pay. Section 6 (b) provides for use of the adminis- 
trative methods and procedure followed by the Commission under the 
Railway Mail Pay Act in ascertaining rates for air mail so far as con- 
sistent with the provisions of the Air Mail Act. The Commission has 
handled the intricate question of railway mail pay in a number of cases 


1Congressman Dobbins speaking in support of the bill and arguing against a 
pound-mile rate of pay said: “Some lines have heavy passenger traffic, which en- 
ables them to support their overhead costs without requiring much help from air- 
mail revenues, while on other lines there is practically nothing to be transported 


except the mails.” Cong. Rec. May 29, ’34, p. 10171. 
2Northern Pac. R. R. Co. v. North Dak., 236 U. S. 585, 598. 
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and has given much study to the problem.’ Its decisions show that the 
problems involved have been carefully studied and dealt with compre- 
hensively and constructively. 

After considering the question as to whether railway mail pay 
should be determined on the basis of weight or space, the Commission, 
largely because of practical difficulties involved in weighing the mail, 
adopted the space basis as the method to govern. This is a question 
which the Commission will be called upon to decide in respect to air 
mail. The conflicting opinions on the subject and the differences in the 
transportation performed make it essential that the question be carefully 
considered de novo.” 

The situation of the smaller railway lines in the railway mail pay 
decisions by the Commission may be of particular interest to some of 
the smaller air mail carriers, in that railway lines less than 100 miles in 
length were dealt with separately and given larger increases in railway 
mail pay than the large lines. For example, in 56 I. C. C. 1, decided in 
1919, the Commission prescribed higher rates for the short line railroads 
than it prescribed generally, increasing the rates of short lines between 
50 and 100 miles in length twenty per cent and short lines less than 50 
miles in length fifty per cent over the rates provided for the trunk lines. 
On a general reexamination of railway mail pay rates in 1928 (144 
I. C. C. 675) the Commission granted a general increase of 15 per cent 
in the rates of the trunk lines and an increase in rates of about 80 per 
cent in the rates of separately operated short lines not exceeding 100 
miles. This was in ‘‘recognition of the greater expense per unit, the 
short haul, small volume, and preponderance of service in small units’’ 
for the short lines as compared with the larger roads. (p. 708) 

It is further to be observed that the Commission did not fix the rail- 
way mail pay rates on the theory that the carrier might theoretically 
provide special motor cars or certain types of equipment which might 
be used exclusively in the mail service and perhaps at lower rates but 
dealt with the actual equipment in use. This may be pertinent in con- 


1The two most important decisions are Railway Mail Pay, 56 |. C. C. 1, and 
Railway Mail Pay, 144 |. C. C. 675. 

2In applying the space basis, in the railway mail pay cases, the Commission 
first sought to allocate all direct expenses and revenues to the passenger service and 
to allocate other items in conformity with its general formula as to separation of 
revenues and expenses between the freight and passenger services, including in the 
latter the mail and express services. Then based upon information gathered from 
operation over a test period and other data, the Commission allocated car miles and 
car foot miles of operation in cars employed exclusively for one service to the 
service to which it was assigned. The space in combination and mixed cars was 
then allocated to each service according to the space used, except that space 
authorized for mail was regarded as space used. The unused space in these cars 
was apportioned in proportion to the space used. Ratios thus obtained for (a) pas- 
senger service proper, including baggage and miscellaneous, (b) express and (c) mail, 
were applied to expenses, and the ratios of expenses so derived were used to appor- 
tion investment in road and equipment, except items directly allocated. From the 
total expenses apportioned to mail, and the total revenues for mail, the net railway 
operating income or deficit was determined and this was compared with an esti- 
mated return of 5.75 per cent upon the proportion of the investment in road and 
equipment allocated to mail service. These results, in connection with other factors, 
were considered in arriving at a proper rate to prescribe. Railway Mail Pay, 56 
LCC wal. ca; Oe. . ©. 77. 
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sidering the suggestion that air mail carriers should be paid‘on the 
basis of small planes which might hypothetically be used exclusively in 
air mail service at less cost. 

Air mail expenses within postal revenues. As previously indicated, 
an effort was made at the beginning of private operation of the air mail 
service to restrict the compensation for such service, namely, air mail 
pay, within postal revenues received from such service, but this after a 
short time was found to be impracticable. Section 6 (e), however, pro- 
vides that the Commission ‘‘shall fix and establish rates for each ‘route 
which, in connection with the rates fixed by it for all other routes, shall 
be designed to keep the aggregate cost of the transportation of air mail 
on and after July 1, 1938, within the limits of the anticipated postal 
revenue therefrom’’. It was the evident hope of the legislators that by 
that time air transportation would be able to pay its own way without 
the aid of relatively large profits from air mail and the department 
would be able to operate the air mail without a deficit. 

At least until July 1, 1938, there is a clear legislative intent that 
considerable liberality should be granted in the fixing of air mail rates, 
in order that air transportation may not suffer. Congressman Mead, 
Chairman of the House Committee, construed this section as permitting 
a subsidy until July 1, 1938.1 

In so far as the Commission’s duty requires the bringing of air 
mail pay within the postal revenues its task will be rendered more diffi- 
eult and complex. Experience in the past under the original air mail 
act has shown this to be true. It would appear that what the Commis- 
sion should be called upon to determine is not the relationship of postal 
revenues to air mail pay but the extent to which, if at all, such pay ex- 
ceeds what the air mail service is reasonably worth. In so far as aiding 
weaker carriers until July 1, 1938, under this section is concerned, the 
restriction that rates cannot be increased above the contract rates 
would appear to be a serious limitation. 

(ec) The Commission’s authority as to continuance of contracts. 
Section 6 (ec) provides: 

‘‘Any contract which may hereafter be let or extended pursu- 
ant to the provisions of this Act, and which has been satisfactorily 
performed by the contractor during its initial or extended period 
shall thereafter be continued in effect for an indefinite period, sub- 


1Congressman Mead in referring to the provisions here under consideration 
said: “The Senate bill eliminated the subsidy when the present contracts were ex- 
tended. The House conferees insisted that there should be a continuation of the 
subsidy policy until such time as the weaker lines were able to stand upon their 
own feet. As a result, the subsidy payments where necessary are permissible until 
July 1, 1939. That will give this commission some opportunity to study the ques- 
tion of the subsidy”. Cong. Rec., May 29, 1934, page 10173. 

The word ‘ ‘subsidy” is used some times in different senses. For example, if 
the mail pay to the carrier is greater than the postal revenues from the service, 
this has been called a subsidy. The more appropriate use of the word would be to 
describe an excess of mail pay over the fair oe of the service rendered by the 


carrier, measured by the cost of the service and a reasonable return on the property 
used in the service and the value of the service to the Government and to the 
public. 
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ject to any reduction in the rate of payment therefor, and such ad- 
ditional conditions and terms, as the said Commission may pre- 
scribe, which shall be consistent with the requirements of this Act; 
but any contract so continued in effect may be terminated by the 
said Commission upon sixty days’ notice, upon such hearing and 
notice thereof to interested parties as the Commission may deter- 
mine to be reasonable’’. 


It is also provided that the contractor may terminate the contract 
upon sixty days’ notice and that upon the termination of any contract 
in accordance with the act the Postmaster General may let a new con- 
tract for air mail service. 

This paragraph apparently is what is left of the proposal in section 
6 of the original bill in the Senate that the Commission should deter- 
mine the public convenience and necessity for all air mail routes and 
that ‘‘said Commission shall have power to grant a three year exten- 
sion of contracts to contractors found by the Commission to be giving 
good service, or it may advertise for bids as herein provided and for the 
same term; but new routes shall only be let upon competitive bidding.’’ 

From the language of the present act it appears clear that after a 
contract has been let under the act or has been extended pursuant thereto 
it may thereafter continue indefinitely, unless terminated by the Com- 
mission or by the contractor. The duties of the Commission are not 
defined but it would appear that its duties included the determination 
whether the carrier during the initial or extended period of the contract 
satisfactorily performed its contract and the prescription of additional 
terms and conditions of the contract’, if this be found reasonable and in 
the public interest. Also it would, of course, have the duty of deter- 
mining whether there should be any reduction in the rate of payment. 
If the Commission should be of the opinion that the contract had not 
been satisfactorily performed, or that for some other reason consistent 
with the act, it should be terminated, the contractor and other inter- 
ested parties would be entitled to a hearing and notice thereof. Thus 
continuance of the contract would be safeguarded by investigation of 
the Commission and arbitrary termination thereof, if attempted, could 
be prevented. While the Postmaster General is authorized by section 
19 to cause contracts to be cancelled for wilful non-compliance with 
such contracts or the law, it seems probable that even in such cases he 
would ask the Commission to act under section 6 (c). 

A question of interpretation is whether under its broad powers the 
Commission may terminate a contract for the reason that the route is 
believed to be not justified by public convenience and necessity. As 
previously indicated this express authority was urged in order to pre- 
vent, among other things, the establishment of wasteful routes as the 
result of political pressure or otherwise. 

These provisions of the act may prove to be far more important 
than they would appear to be upon first reading. 


Note that passenger service was specified by the Postmaster General under 
similar authority to prescribe terms and conditions in the Watres Act, passed in 1930. 
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(d) The Commission’s Duties in Respect to Accounts. 

The Commission under section 6 (b) is vested with the same powers 
as the Postmaster General may exercise under section 10 of the act with 
respect to the keeping, examination, and auditing of accounts of mail 
contractors and it is authorized to employ special agents or examiners 
to conduct such examination or audit. 

Probably there is no more important provision in the act than that 
which the Commission has in respect to the accounts of air mail con- 
tractors, since it will not be able intelligently to perform its duties under 
the act unless the facts are available from accounts carefully designed 
to show costs, properly kept by the contractors, and carefully checked by 
the Commission’s own representatives. Forms of accounts following to 
some extent the Commission’s classification of railroad accounts have 
for some time been prescribed by the Post Office Department and col- 
laboration between these two governmental agencies should be helpful in 
improving this system. The Department, apparently from lack of 
funds, has not had the accounts checked. 

The Commission’s task is complicated by the provisions of section 15 
restricting, after October 1, 1934, the number of contracts and routes of 
any one contractor and by the provisions of section 7 (a) requiring, 
after December 31, 1934, the disassociation of air mail contractors from 
other interests. 

In view of the Commission’s affirmative duty to proceed as soon as 
practicable to determine fair and reasonable air mail rates, it seems prob- 
able that one of the first steps that it will take will be to provide for an 
intensive study of air mail costs during a test period and to lay the 
foundation for a satisfactory accounting system and a proper checking 
thereof. It has the power to require full financial reports. 

A question of policy confronts the Commission as to whether and 
to what extent it will make public the financial results of operation of 
carriers by air mail. In view of the practice followed in respect to rail- 
roads, it seems probable that the Commission will adopt a rather broad 
policy of publicity. 

* * * * * 

The authority conferred upon the Interstate Commerce Commis- 
sion in respect to air mail carriers would seem to afford an exceptional 
opportunity not only to deal with the difficult and important problem 
of air mail but to show the capacity of the Commission to deal in a 
constructive way with a form of transportation over which it has never 
before exercised any jurisdiction whatever. The task calls for a fresh 
viewpoint. The manner in which it is performed may be of importance 
in determining to what extent other forms of transportation shall be 
placed under the jurisdiction of the Commission.’ 

Those of us who have had experience in handling eases before the 
Commission and are acquainted with its methods do not doubt its 
ability to administer these new functions constructively and fearlessly. 


1[n an article by Mr. William E. Berchtold in the June, 1934, issue of the North 
American Review he opposed the Commission as the agency to deal with air mail 
transportation. He said, among other things: “The more logical suggestion would 
be the setting up of a new commission to handle air transport, thereby taking it 
out of political control without fastening the millstone of senile railroad philosophy 
around its neck.” 
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TRANSIT ON GRAIN IN SOUTHERN TERRITORY 


On May 31, 1934 in I. & S. Docket 3991 the Commission suspended 
a large number of tariff schedules which would withdraw transit privi- 
leges on grain and grain products coming into the southeastern states 
through the Atlantic and Gulf ports. In recent months there has been 
a heavy movement of such traffic from the north Pacifie coast ports 
through the Panama Canal, as well as traffic barged down the Missis- 
sippi. The southern carriers evidently desire to retard that movement 
by withdrawing transit privileges. The matter has been set for hearing 
at Atlanta, Ga., July 11, 1934. 





WESTERN-SOUTHERN CLASS RATES 


On May 26, 1934 the Commission instituted an investigation known 
as Docket 26510, concerning the class rates between western trunk line 
territory on the one hand and southern territory on the other. The class 
rates bétween those territories are ordinarily based on combinations of 
locals or proportionals. It is intended to set the initial hearing in St. 
Louis in the fall. 





PRESIDENT APPOINTS FEDERAL COMMUNICATIONS COMMISSION 


President Roosevelt, on Saturday, June 30th, announced that he had 
selected the following persons as members of the Federal Communica- 
tions Commission, which will regulate the Radio, Telegraph and Tele- 
phone Industries, under the provisions of the new Federal Communica- 
tions Act: 


Eugene O. Sykes, of Mississippi, Chairman, 7-year term. 
Thad H. Brown, of Ohio, 6-year term. 

Paul Walker, of Oklahoma, 5-year term. 

Norman Case, of Rhode Island, 4-year term. 

Irvin Stuart, of Texas, 3-year term. 

George Henry Payne, of New York, 2-year term. 

Hampson Gary, of Texas, l-year term. 





PRESIDENT ROOSEVELT APPOINTS A COMMITTEE ON 
ECONOMIC SECURITY 


President Roosevelt announced, on June 29th, the issuance of an 
Executive Order creating a Committee on Economie Security, to work 
out a program of social welfare to be presented to the next Congress. 
The Committee consists of the Secretary of Labor, the Secretary of Agri- 
culture, the Secretary of the Treasury, the Attorney General, and the 
Federal Relief Administrator. An Advisory Council, to consist of from 
15 to 20 national leaders in the fields of labor, social welfare, industry 
and commerce, and State and local government, will assist the Com- 
mittee. The hazards of unemployment, old age and unemployability, 
industrial accidents, occupational diseases, non-industrial sickness and 
disability, widowhood, and the economic aspects of maternity will be 
studied by the two groups. 
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PRESIDENT APPOINTS SECURITIES AND EXCHANGE COMMISSION 


President Roosevelt announced late on Saturday, June 30th, the 
appointment of the following persons as members of the Securities and 
Exchange Commission, provided for by the Stock Exchange Control Act: 


Joseph P. Kennedy, New York financier, 5-year term. 

George C. Matthews, of Wisconsin, now a member of the Federal 
Trade Commission, 4-year term. 

James M. Landis, of Massachusetts, now a member of the Federal 
Trade Commission, 3-year term. 

Robert E. Healy, of Vermont, now General Counsel of the Federal 
Trade Commission, 2-year term. 

Ferdinand Pecora, of New York, formerly Counsel of the Senate 
Stock Exchange Investigating Committee, l-year term. 





ENOUGH CRUCIFIXIONS 


A prominent Senator who was instrumental, some years ago, in pre- 
venting the confirmation of a nominee for the Interstate Commerce Com- 
mission, has apparently concluded that one crucifixion is enough. Dur- 
ing the course of the debate on the confirmation of Dr. Rexford G. Tug- 
well, as Undersecretary of Agriculture, he said: 


‘*Mr. President, I refuse to vote for another crucifixion. I re- 
fuse to participate in compelling one of the President’s most useful 
friends to drink a bowl of hemlock. I refuse to help bind a Colum- 
bus of the ‘‘new deal’’ with chains. 

*‘T shall vote against the crucifixion, against the hemlock and 
the chains, and for Dr. Tugwell’s confirmation. My act in so doing 
will be to me in future years— 


A rainbow to the storms of life! 
The evening beam that smiles the clouds away, 
And tints to-morrow with prophetic ray.” 





WHO IS THE COORDINATOR? 


Those who have, for the past year, been dealing with Honorable 
Joseph B. Eastman; as Federal Coordinator of Transportation, were 
somewhat puzzled on June 6th, when, reading the Congressional Record 
of June 5th, at page 10851, they came across the following statement by 
Senator Dickinson, of Iowa, who was discussing ‘‘ New Deal’’ women: 


‘Who are these women? The first one is Mrs. Sam Fitzsim- 
mons, Federal Coordinator of Transportation. I take it she is 
drawing a Federal salary, and yet she is advertised as one of the 
ladies who want to go out and give their time and services, in sup- 
port of the ‘‘new deal.’’ . I do not know how much of her salary she 


earns here in her position as Federal Coordinator of Trans- 
portation.’’ 














June Luncheon Well Attended 
Luncheons to be Resumed in the Fall. 


HERE were fifty-nine members and guests in attendance at the Fifth 
Monthly Luncheon of the Association at the Lafayette Hotel on 
Tuesday, June 5th. 

After calling the meeting to order and the introduction of guests by 
Chairman Driscoll, the meeting was turned over to the Local Committee 
consisting of R. Aubrey Bogley, Chairman, J. Raymond Hoover and 
George E. Elliott. 

Frederick D. McKenney, Washington attorney representing the 
Pennsylvania Railroad Company, and who has been engaged in Inter- 
state Commerce Commission practice for many years, proved to be a 
very entertaining speaker. He recounted many interesting early day 
experiences and dwelt at length on the activities and virtues of Edward 
A. Moseley, the first secretary of the Commission. Many present had 
known Mr. Moseley and it was clear from the comments heard after the 
meeting that Mr. McKenney had chosen a good subject. 

As indicated in the attendance list, quite a number of out of town 
members were on hand. It was announced that the General Committee 
had reached the conclusion that the monthly luncheons would be dis- 
pensed with during the summer months. The Commission will soon be 
in its new quarters and in all likelihood when the fall luncheons are re- 
sumed they will be held closer to the new Commission Building. Several 
members of the Commission have been present at each luncheon and in 
making new arrangements every effort will be made to make it con- 
venient for members of the Commission and its staff to be present at 
these luncheon meetings. 

A report of the Luncheon Committee will be made to the Executive 
Committee in advance of the Annual Meeting in Chicago, in September 
of this year. Since there will be no regular Annual Banquet of the 
Practitioners in Washington this fall, it is likely that the Committee 
will recommend that an evening meeting be arranged, at which time the 
ladies will also be invited. 

The following attended the June Luncheon: 


Cuicaco, ILLINOIS MILWAUKEE, Wis. a) J. Esch E. J. McVann 
" - a John L. Bowlus 4 {, Re wage — X yoy 
. E. Oliphant . V. Fletcher on. B. H. Meyer 
i» WASHINGTON, D. C. J. Carter Fort Clarence A. Miller 
5 ane W. W. Ahrens Karl Knox Gartner John T. Money 
Charles R. Seal Charles H. Baker T. A. Gillis | Edwin T. Morgan 
Boston. M , George T. Bell N. W. Guthrie J. G. Nettleton 
Walt, W McCoubres R. Aubrey Bogley T. Leo Haden L. A. Norman 
Water -McCoubrey Wm. S. Bronson Heywood Hardy Hugo Oberg 
New York, N. Y. Ulysses Butler Moultrie Hitt M. A. Powell 
Billings Wilson G. M. Campbell J. Raymond Hoover James Quarles 
PHILADELPHIA, PENNA. Elmer B. Collins Wilbur LaRoe, Jr. Robert E. Quirk 
W. C. Glynn Jos. C. Colquitt Hon. Wm. E. Lee Henry J. Saunders 
Prrvesunen. Penna Pearle P. Cramer Karl D. Loos Betty C. Stetser 
Ganeaw Occett R. Granville Curry Frank Lyon Hon. Hugh M. Tate 
_ Charles D. Drayton Harold D. McCoy Edwin F. Wendt 
Daas, Texas H. D. Driscoll Sarah McDonough A. Rea Williams 
A. L. Reed George E. Elliott F. D. McKenney 


339 





Authority of Interstate Commerce Commission 
To Prescribe Rates on Common Carriers 


By Rosert E. QuirK* 


HE powers of the Interstate Commerce Commission over the affairs of 

common earriers subject to the Interstate Commerce Act are so com- 
prehensive and that law has been so ably administered by the Commis- 
sion there is a disposition on the part of the public—indeed on the part 
of carriers and others who come more intimately in contact with the 
work of the Commission—to accept its assertion of power as not open 
to question. It is well to recall that Congress has not and cannot dele- 
gate its power to legislate but can only delegate authority to execute the 
law, and to that end it must lay down standards to be applied by the 
Commission. Interstate Commerce Commission v. Goodrich Transit Co., 
224 U. 8. 194. Broad as are the powers of the Commission it is the erea- 
ture of Congress, with powers limited by the law of its creation. It may 
not at will contract or expand the scope of the powers expressly vested 
in it by the commerce act. Where the Commission in a clear ease acts 
arbitrarily or misconstrues the laws, its acts are subject to correction in 
the courts; but the circumstances under which its action may be reviewed 
by the courts, especially on suits instituted by shippers, is rather 
restricted. Sprunt & Son v. United States, 281 U. S. 249. Moreover, in 
administering the law, there is a twilight zone in which the exercise of 
proper discretion and the assertion of arbitrary power appear at times 
indistinguishable. 

The aim of this paper is to show that although the powers and the 
duties of the Commission to fix rates of common carriers have a broad 
sweep, the Commission does not have the power to impose upon ear- 
riers its own rate policy, but, as was stated by the Supreme Court in 
A. T. & 8. F. Rwy. Co. v. United States, 52 S. Ct. 146, the Commission 
possesses a regulatory authority which ‘‘operates in a field limited by 
constitutional rights and legislative requirements’’, and that its affirma- 
tive power to fix rates exists mainly to correct wrongs prohibited by the 
law it administers. The distinction between the powers and the duties 
of the Commission and the rights and the duties of common carriers 
must be kept in mind to avoid the confusion of thought which frequently 
exists concerning the control of the Commission over rates. Carriers 
have much more freedom of action in initiating rates than is popularly 
supposed, and more freedom than they are at all times and in all cireum- 
stances willing to exercise. 

The Commission was created in 1887. It was not an effective agency 
in the regulation of rates of common carriers until the amendments to 
the law of 1906, when it was given the power to prescribe maximum rea- 
sonable rates. By the amendments of 1920 to the Interstate Commerce 
Act and by the Transportation Act, the Commission was given broader 
powers over the affairs of common earriers. These included the power 
to prescribe a minimum as well as a maximum rate. Among other im- 


*Member of the Bar of the District of Columbia. 
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on portant additions to the law in 1920 was section 15a. This section pro- 
vides that ‘‘in the exercise of its power to prescribe just and reasonable 
rates’’ the Commission ‘‘shall initiate, modify, establish or adjust such 
rates’’ so that the carriers will earn a fair return upon the aggregate 
of value of their property used in the service of transportation; and that 
m- the Commission in determining such fair return ‘‘shall give due con- 
ris- sideration, among other things, to the transportation needs of the 
art country and the necessity (under honest, efficient and economical man- 
the agement of existing transportation facilities) of enlarging such facili- 
en ties in order to provide the people of the United States with adequate 
sle. transportation’’. 
the In January, 1925 Congress passed the Hoch-Smith Resolution, 43 
the Stat. 801, which directed the Commission to make a nation-wide investi- 
Y0., gation of the rate structure of common carriers to determine what lawful 
ea. changes might be made in the rates and directed specially that in view 
ay of the depression in the products of agriculture the Commission should 
ted make such lawful changes in the rates thereof as will promote the free- 
ets dom of movement at the lowest possible lawful rates compatible with 
in an adequate transportation service. In Ann Arbor R. R. Co. v. United 
red States, 281 U. S. 658, the Court dealt with a case where the Commis- 
her sion in pursuance of what it conceived to be the purpose of the Hoch- 
in Smith Resolution had fixed rates on deciduous fruits lower than maxi- 
of mum reasonable rates apparently on the ground that the resolution had 
808 changed the standards of the Interstate Commerce Act as to what con- 
stituted a reasonable rate. The Court held that the resolution did not 
the change existing law, that it was erroneously construed by the Commis- 
ad sion in that case and intimated that if the resolution had the signifi- 
ar- eance attached to it by the Commission it would be repugnant to the 
in Constitution. 
‘on The first four sections of the Interstate Commerce Act impose duties 
by upon common carriers subject to the act in respect to interstate com- 
na- merce. They declare that rates and charges must be just and reason- 
the able and free from unjust discrimination, undue prejudice and pref- 
ies erence, and that every unreasonable, unjustly discriminatory, unduly 
ers preferential and prejudicial rate or charge shall be unlawful. The 
tly law provides penalties upon the carriers for violations of these duties. 
ers The remedies which the Commission may apply when it finds the 
rly existence of a wrong forbidden by the act are grouped together in sec- 
m- tion 15. Congress left to the Commission the task of selecting in par- 
ticular cases whatever remedy there enumerated is appropriate to cure 
oy the wrong found to exist. Where a wrong is found to exist, the Com- 
to mission may (a) require the carrier to cease and desist from such wrong, 
ea- (b) prescribe the absolute rate, (c) prescribe the maximum rate, (d) 
ree prescribe the minimum rate or (e) prescribe the maximum and minimum 
ler rate. Section 15 (1) provides: 
ver 


‘‘That whenever, after full hearing, * * * the Commission 
shall be of opinion that any individual or joint rate * * * is or 
will be unjust or unreasonable or unjustly discriminatory or unduly 
preferential or prejudicial, or otherwise in violation of any of the 
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provisions of this Act, the Commission is hereby authorized and em- 
powered to determine and prescribe what will be the just and rea- 
sonable individual or joint rate * * * to be thereafter observed 
in such ease, or the maximum or minimum, or maximum and mini- 
mum, to be charged * * * ”’, 


It is frequently said that prior to 1920 the commerce act was 
largely restrictive and that the Transportation Act of 1920 created a 
new concept by imposing upon the Commission the affirmative duty to 
adjust rates so that carriers could earn a fair return and thereby main- 
tain an adequate transportation system. 

In Fifteen Per Cent case, 1931, 178 I. C. C. 539, the Commission 
itself said that its duty with respect to fixing just and reasonable rates 
was changed in 1920 in Section 15a, by setting up a modified standard 
for its guidance. However, it is proper to point out that in fixing rates 
prior to 1920 the Commission had shown a broad grasp of the revenue 
needs of carriers as a whole. See Fifteen Per Cent case, 45 I. C. C. 303, 
decided in June, 1917. But, despite the broad and affirmative duties 
imposed upon the Commission by the amendments of 1920, its power to 
prescribe rates, as distinguished from its function to permit or author- 
ize voluntary rate changes, is still in the main a corrective power. 

While the power to fix rates is now coupled with a broader and more 
affirmative duty as to the revenue needs of carriers as a whole than was 
the case prior to 1920, yet so long as the carriers keep within the limits 
prescribed by law, there is no occasion or authority for the Commission 
to exercise its power to fix rates. Nowhere in the act is the Commis- 
sion given authority actually to initiate rates. And as already stated 
it may not prescribe rates in the absence of a showing that the carrier 
has violated the law in the rates established by it. Section 15a and the 
Hoch-Smith Resolution impose duties upon the Commission, not upon 
the carriers. Therefore the carriers cannot violate either of these acts 
of Congress. The duties imposed upon the Commission by these acts do 
not change the fundamental rule that the power to correct wrongs com- 
mitted by the carriers does not exist until and unless it is shown in a 
given case that the carrier has committed a wrong that needs correc- 
tion. Interstate Commerce Commission v. Louisville & Nashville Ry. 
Co., 227 U. S. 88. 

The duties to be performed by the Commission under Section 15a 
prior to the amendment in 1933 ‘‘in the exercise of its power to pre- 
scribe just and reasonable rates’’ are to ‘‘initiate, modify, establish or 
adjust such rates so that carriers as a whole’’ may earn a fair return on 
fair value. These are continuing duties and must be kept in mind by the 
Commission whenever it exercises the power to fix rates. The enumera- 
tion of these duties in section 15a, which are but the mechanies incident 
to the exercise of the power to prescribe reasonable rates, is doubtless 
responsible for the view entertained by some that section 15a enlarged 
that power. But as was stated by the Supreme Court in Wisconsin v. 
C. B. & Q. Ry. Co., 257 U. S. 563, in reference to section 15a, the power 
to prescribe rates is found ‘‘in other and previous amendments to the 
act’’ and again in the Ann Arbor case that section 15 ‘‘shows under 
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what conditions and how a lawful change in rates may be effected by the 
Commission.’’ 

For the purposes of the point here made, section 15a as amended in 
1933 does not appear to have changed the general duties of the Com- 
mission. This seems to be the view taken by the Commission itself, 
Gasoline from San Francisco Bay Points to Ogden, Utah, 198 I. C. C. 
683, and by the Supreme Court, United States v. Lowsiana, 290 U. 8. 
70; Florida v. United States, 54 S. Ct. 603. It is certain that the 
amended section 15a did not add to the powers of the Commission, even 
if, as it has been construed, it may be said to have left the duties of the 
Commission much as they were under section 15a before the amendment. . 

The broad language of the Hoch-Smith Resolution and of section 
15a of the Interstate Commerce Act, together with the power conferred 
upon the Commission in 1920 to prescribe minimum as well as maximum 
rates are also responsible for the view frequently asserted that the Com- 
mission has the power to require or authorize increases in the rates on 
one commodity to offset revenue losses resulting from the reductions in 
rates found by the Commission to be unreasonable on other commodities. 
But there is no real justification for this view either from the language 
of the statute or from the decisions of the Supreme Court. In Ann 
Arbor R. R. Co. v. United States, supra, the Court held that the Com- 
mission’s powers and duties under the various provisions of the Inter- 
state Commerce Act to prescribe reasonable rates and to prevent un- 
justly discriminatory or unduly preferential rates had not been 
changed by the Hoch-Smith Resolution. It repeated this view in A. 7. 
& S. F. v. United States, 52 S. Ct. 146. In the Ann Arbor case the 
Court cited with approval Northern Pacific R. R. Co. v. North Dakota, 
236 U. S. 585, and Norfolk & Western Ry. v. West Virginia, 236 U. S. 
605, which appear to be authority for the proposition that a regulating 
commission may not reduce the rates on one class of traffic upon the 
theory that another class of traffic may be made to contribute sufficient 
revenues to the carrier in increased rates to make up the losses resulting 
from the reductions. 

Prior to the decision of the Supreme Court in the Ann Arbor case 
the Commission thought and still appears to think that it has the power 
to adjust rates so as to require compensating increases or other changes 
in rates on particular commodities to offset reduction or changes in the 
rates required on other commodities. In its order of March 12, 1925, 
which instituted the nation-wide investigation of the rate structure of 
common carriers by railroad, the Commission stated inter alia that the 
objects of that investigation were te ascertain whether the rates on the 
commodities investigated ‘‘are sustaining their appropriate share of the 
transportation burden’’ and ‘‘what compensating increases or other 
changes in rates may lawfully be required or authorized to offset, reduce 
or make other changes in rates’’. The language of that order and the 
rate jnvestigations which the Commission has made pursuant to it, indi- 
cate that the Commission has proceeded thus far on the theory that it 
has the power to require compensating’ increases in the rates on par- 
ticular traffic to offset reductions in rates on other traffic. 
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It is settled both by the decisions of the Commission and of the Su- 
preme Court that a carrier has the right and the duty to initiate rates in 
the first instance, but that in exercising its right the carrier must meet 
the duty imposed upon it to maintain and to exact reasonable and non- 
discriminatory rates and charges. Since the carrier under the Act is 
not entitled to demand or to collect any charge in excess of a just and 
reasonable charge, it follows that where the Commission finds that a rate 
is unreasonable on particular traffic it has neither the power nor the 
duty to make or require compensating increases in the rates on other 
traffic to offset the losses in revenue sustained by the carrier as a result 
of its action in requiring unreasonable rates to be reduced. In other 
words, losses in revenue resulting from valid orders of the Commission 
are a necessary incident to the exercise of its power. The Commission 
cannot require the carrier to rob Peter to pay Paul. 

In the Dayton-Goose Creek case, 263 U. S. 456, 478, the Supreme 
Court said of section 15a 


‘Tt aims to give the owners of the railroads an opportunity to earn 
enough to maintain their property and equipment in such a state of 
efficiency that they can carry well this burden’’ (of giving adequate 
service to the public). 


Section 15a does not compel carriers to make rates that will enable 
them to earn a fair return. It aims to give them that opportunity and 
to that end it imposes upon the Commission certain duties to be per- 


formed in the exercise of its power to prescribe just and reasonable 
rates. Congress did not impose these duties because it feared that the 
carriers were unable or unwilling to protect their own interest but to 
make certain that when the Commission exercised the power to pre- 
scribe rates theretofore conferred, it would do so in such a way as to 
give the carriers an opportunity to earn a fair return under honest, ef- 
ficient and economical management, and presumably under normal con- 
ditions of trade. 

The letter and the spirit of the Interstate Commerce Act contem- 
plate that carriers will maintain the lowest rates consistent with fairness 
to themselves and to the public. The failure or disinclination of a car- 
rier to maintain on particular traffic or on all traffic the highest rates it 
could justify constitutes no violation of the Interstate Commerce Act. 
Such a condition affords no basis for the exercise by the Commission of 
its power to prescribe either maximum or minimum rates. The power 
of the Commission to prescribe a minimum rate, like the power to 
prescribe a maximum rate, can be exercised only where the Commission 
finds that the rate under investigation violates some provision of the 
Act. 

In United States v. Illinois Central, 263 U. S. 515, and in the New 
England Divisions case, 261 U. 8S. 184, the Supreme Court indicated that 
the new power to fix minimum rates was designed, among other things, 
to prevent cut-throat competition and to afford protection against in- 
jurious rate policies of a competitor which were theretofore uncontrol- 
lable. These expressions as to some of the purposes of the minimum rate 
power are sometimes referred to as authority for the proposition that 
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the Commission may exercise that power to prevent cut-throat compe- 
tition and to protect the carriers against injurious rate policies, whether 
or not the rate with which it is dealing violates particular provisions of 
the Interstate Commerce Act. But these expressions by the Court were 
unnecessary to a decision of the questions before it in those cases and in 
that sense they are obiter dicta. They are not authority for the propo- 
sition that a carrier may be held to have violated a provision of the 
Interstate Commerce Act because it does not maintain on particular 
traffic or on all traffic the highest rate it might justify. The Supreme 
Court has recognized that there is a zone of reasonableness and that a 
rate may be within that zone and yet result in undue prejudice. Amer- 
can Express Co. v. Caldwell, 244 U. 8. 617. <A carrier may as a matter 
of managerial judgment establish any rate it sees fit so long as it is 
within the zone of reasonableness and does not cause unjust discrimi- 
nation. 

There are some decisions of the Commission and one decision of a 
three judge federal court which are not in harmony with this view. 
In Trunk Line & Ex-Lake Iron Ore Rates, 69 I. C. C. 589; Grain & 
Grain Products to Eastern Points, 122 I. C. C. 551; and in Lake Cargo 
Coal Rates, 139 I. C. C. 367, the Commission held in effect that the rail- 
roads may not reduce rates if the reductions would cause a disruption 
of the rate structure on particular traffic, would have serious effects on 
the marketing of such traffic, and would unduly impair the revenues of 
the carriers and their ability to render satisfactory service to the public. 
In Jefferson Island Salt Mining Co. v. United States, 6 Fed. (2) 315, 
where an order of the Commission prescribing minimum rates on salt 
from Louisiana was attacked, a three judge court held that the amend- 
ments of 1920 empowered the Commission to raise rates not merely 
because non-compensatory to the carrier receiving them, but because 
they are unjust or unreasonable from the point of view of other car- 
riers and localities. No appeal was taken in that case to the Supreme 
Court. In Anchor Coal Co. v. United States, 25 Fed. (2) 462, the 
Court appears to have been guided by a contrary view. There was an 
appeal to the Supreme Court in that case, but it was dismissed without 
a decision on the merits because the subject matter had become moot by 
reason of certain changes in the rates involved. United States v. Anchor 
Coal Co., 279 U.S. 842. 

The Supreme Court has not decided the point discussed in this 
paper nor has the writer been able to find any decision by the Courts 
or the Commission which holds that the failure or disinclination of a 
carrier to maintain the highest rates it might justify constitutes a viola- 
tion of any of the duties imposed upon it or authorizes the Commission 
in such a case to exercise any of its corrective powers. 

There is warrant for the view that in the absence of unjust dis- 
crimination a low rate as such does not violate the Interstate Commerce 
Act and that the purpose of the minimum rate power was to give the 
Commission more effective control over unjust discrimination. In 
Skinner & Eddy v. United States, 249 U. S. 557, decided in 1919, at the 
very time that Congress was considering the bills out of which came the 
Transportation Act, the Court said: 
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‘‘The common law did not recognize that the rate of a com- 
mon carrier might be so low as to constitute a wrong; and Con- 
gress has declined to declare such a rule. Despite the original Act 
to Regulate Commerce and all amendments, railroads still have 
power to fix rates as low as they choose. The Commission’s power 
over them in this respect extends no further than to discourage the 
making of unduly low rates by applying deterrents.’’ 


This is a declaration by the Court that the words unjust and un- 
reasonable as used in sections 1 and 15 of the Interstate Commerce Act 
are prohibitions against the exaction of excessive rates by carriers and 
not against the exaction of low rates. In an early decision of the Com- 
mission, speaking through Chairman Cooley, In Re Chicago, St. Paul and 
Kansas City Railway Co., 2 1. C. C. 137, the meaning of the words un- 
just and unreasonable as used in section 1 of the Act to Regulate Com- 
merce was stated thus: 


‘*They were employed to establish a maximum limitation for 
the protection of the public, not a minimum limitation for the pro- 
tection of reckless carriers against their own action.’ 


It is, of course, recognized that as between the regulating authority 
and the carrier a rate must be just and reasonable to the carrier as well 
as to the public, that is, public authority may not impose upon a ear- 
rier against its will a rate that is so low as to be confiscatory. In that 
sense in Interstate Commerce Commission v. C. N. O. & T. P. Ry. Co., 
167 U. 8. 479, the Court recognized that a rate could be unreasonably 
low. But that doctrine does not mean that because a carrier voluntarily 
maintains a rate lower than it might justify that fact violates section 1 
of the Interstate Commerce Act. The rule as to that situation was 
stated by the Court in the Skinner & Eddy case. 

The provisions of section 1 were not changed by the amendments of 
1920 which gave the Commission the power to prescribe minimum rates. 
It will thus be seen that unless the words ‘‘ unjust’’ and ‘‘ unreasonable’’ 
as used in sections 1 and 15 mean something more in those sections today 
than they meant in 1919 they have the meaning ascribed to them by the 
Court in the Skinner & Eddy case, namely, that they are prohibitions 
against the exaction of excessive rates. This view is not inconsistent 
with the power to prescribe a minimum rate. It appears to be so only 
if one fails to keep in mind the distinction between the wrongs forbid- 
den by the act and the remedies provided to correct such wrongs and the 
difference between the judicial function of finding that a wrong has 
been committed and the legislative function of applying the remedy by 
fixing a rate for the future. These distinctions were clearly stated by 
the Court in the Baer Bros. case, 233 U. 8. 479, and more recently in 
Arizona Grocery Co. v. A. T. & 8. F. Ry. Co., 52 S. Ct. 183. In those 
eases the Court said that the distinction in these two functions is not 
altered by the fact that they are frequently performed by the Commis- 
sion in the same proceeding. In other words, the Commission must 
exercise the quasi-judicial function of finding that a wrong exists be- 
fore it can exercise the legislative function of prescribing a rate for 
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the future. The Commission’s right to apply a remedy depends upon 
the existence of a wrong forbidden by the Act. Interstate Commerce 
Commission v. Louisville & Nashville, 227 U. 8S. 88, 92. 

The new legislative powers conferred on the Commission by the 
amendments of 1920 did not create new wrongs. They gave. the Com- 
mission additional remedies to correct old wrongs and the minimum 
rate power was aimed specially at unjust discrimination and as a means 
of giving the Commission more complete control over it. This is ap- 
parent from the history of the legislation and from the recommendations 
by the Commission in its annual reports to Congress prior to 1920. 

In its eleventh annual report to Congress for 1897, the Commission 
recommended that it be given the power to prescribe minimum rates as 
well as maximum rates. On this point, it said: 


‘“‘The very reason why we suggest that the Commission be 
given this power to fix a minimum rate in certain cases is to pre- 
serve the rights of the public by preventing an act of unjust dis- 
crimination, which the statute in terms forbids, and we suggest that 
this power be granted only to that extent.’’ 


In the same report, the Commission recommended that it be given 
the power to fix a maximum rate and 


**To fix both a maximum and minimum rate when that may be 
necessary to prevent discrimination under the third section.’’ 


In December, 1919, Senator Cummins, in charge of the bill in the 
Senate which resulted in the Transportation Act, had this to say in 
respect to the minimum rate provisions : 


‘The bill gives the Commission the right to establish a mini- 
mum rate upon a railway precisely the same as the House bill does, 
and I think nearly everybody agrees that the authority ought to 
exist to make minimum rates in order to prevent discrimination.’’ 
(Congressional Record, Vol. 59, page 742) 


The view is sometimes asserted that by implication the provisions 
of section 1 as construed in the Skinner & Eddy case took on a new mean- 
ing by virtue of the new power to fix minimum rates conferred by the 
amendments of 1920. This view was expressed by the Commission in 
Lake Cargo Coal, 139 I. C. C. 367, 386, the order in which was enjoined 
in Anchor Coal Co. v. United States, 25 Fed. (2) 462, where it said, 
after referring to its minimum rate power, that the provisions of section 
1 ‘‘are as broad in scope as the power conferred for its administration’’. 
By this the Commission inferentially appears to have recognized that a 
low rate as such does not violate the provisions of section 1 but that 
those provisions took on a new meaning by implication as a result of 
the new powers to fix minimum rates. Historically it is interesting to 
note that prior to 1906 the Commission assumed that the power it then 
had to pass upon the reasonableness of a rate exacted necessarily im- 
plied the power to fix a rate for the future, reasoning then by analogy 
as it later did in the coal case that its powers of administration were by 
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implication as broad in scope as the provisions of the law prohibiting 
the exaction of unreasonable rates. But in Interstate Commerce Com- 
mission v. C. N. O. & T. P. Ry. Co., 167 U. 8S. 479, the Court held that 
there was nothing in the Act as it then stood which gave the Commis- 
sion the power to fix a maximum or an absolute rate for the future and 
that such a power was too vast in its effect and scope ever to be con- 
ferred by implication. Conversely, in view of the meaning ascribed to 
the words unjust and unreasonable in the Skinner & Eddy case, it would 
seem to follow that the judicial power to find a low rate, as such, in vio- 
lation of section 1 is too great a power to be conferred by implication 
and is a power that may not be implied from the fact that by the amend- 
ments of 1920 the Commission was given the additional legislative power 
to prescribe minimum rates. The exaction of a low rate by a carrier is 
not wrong per se. It would constitute a wrong only when and if the 
legislative body affirmatively declares it to be such. It is fundamental 
that acts which are not mala in se cannot become mala prohibita by 
implication. 

While the Supreme Court has said that the outlook of the Com- 
mission must be as comprehensive as the interest of the whole coun- 
try, Interstate Commerce Commission v. C. R. I. & P. Rwy. Co., 218 
U. S. 88, and that the Transportation Act put the railroads more com- 
pletely than ever under the fostering care and guardianship of the 
Commission, Dayton-Goose Creek case, 263 U. S. 456, it has also said 
that the power given the Commission is the power to execute and en- 
force and not to legislate. Interstate Commerce Commission v. C. N. O. 
& T. P. Rwy. Co., supra. 

The author of this paper recognizes that some of the questions dis- 
cussed are controversial and that as to them there is room for differences 
of view. At the same time it must also be recognized that some confus- 
ion has existed in respect to the powers and the duties of the Commis- 
sion and the rights and the duties of the railroads. If this paper tends 
to provoke discussion of these questions or to clarify them, it will have 
served a useful purpose. 








Review of Recent Decisions of the Interstate 
Commerce Commission in Rate Cases 


No. 25710, J. W. Patterson et al. v. A. G. 8. R. R. Co. et al. Division 
3. Rates on horses and mules, C.L. from certain points in Indiana, Iowa, 
Missouri, Texas, Oklahoma, Kansas, Nebraska and Colorado to specific 
destinations in Alabama, Mississippi, Louisiana, South Carolina and 
Georgia, found not unreasonable in the past but unreasonable for the 
future. 


I. & S. Docket No. 3705, Southeastern Vegetable Case, (200 I. C. C. 
273). The Commission approved reasonable maximum rates. Proposed 
revision of rates on vegetables C.L. between points in southern territory 
and between points in southern territory on one hand and official terri- 
tory on the other hand found not justified. Rates on certain vegetables 
from Florida points to destinations throughout the United States found 
unreasonable. Commissioner Aitchison concludes his dissenting opinion 
by saying that the Commission places its stamp of approval upon a rate 
basis, which he believes is unduly high, and thus gives the carriers a 
complete shield against future reparation claims. Commissioner Ma- 
haffie in his dissenting opinion says, ‘‘such ruthless and widespread 
rate-cutting as the majority now engage in can be of little benefit to 
the producers. But it may well be disastrous to the carriers and, by 
rendering adequate service impossible, harmful to the producers as 
well.’’ 


No. 13535, Southwestern Vegetable Case (200 I. C. C. 355). Rates 
on fresh or green vegetables C.L. and on cantaloupes C.L. between 
points in the southwest to destinations to which rates were prescribed in 
the southwestern revision were found to be unreasonable. Rates were 
prescribed upon percentages of first class, ranging from thirty per cent 
on cabbage to forty-five per cent on string beans and peas. Findings 
were without prejudice to the establishment of reasonable origin groups, 
which may differ from the first-class grouping. Commissioner Mahaffie 
concurs only because the report seems reasonably consistent with the de- 
cision in I. & 8S. No. 3705, Southeastern Vegetable Case, to which he dis- 
sented. Chairman Lee in a dissenting opinion expressed the view that 
it would be better not to disturb the present southwestern rates. Com- 
missioner Aitchison dissented for reasons expressed in the Southeastern 
Vegetable Case. 


No. 26110, White Eagle Ou Corporation v. C. & N. W. R. R. Co. 
et al. Division 4, found unreasonable for the future only, rates on pe- 
troleum asphalt C.L. Casper, Wyo. to South Dakota points. Rates for 
the future prescribed on basis of 80 per cent of the corresponding re- 
fined oil rates. 


No. 25089, Lowisville @ Nashville R. R. Co. v.C.N.O.& T. P. R. R. 
Co. Upon reconsideration, findings of Division 3 that $9 per car switch- 
ing charge at Cincinnati, Ohio, between Gest St. yard and the produce 
auction building was not unlawful, affirmed. A $9 charge for switching 
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between Vine St. yard and the auction building was found not unrea- 
sonable but unjustly discriminatory and unduly prejudicial, by Divi- 
sion 3, and this was also affirmed. 


No. 25861, Bennion Gas and Oil Co. et al v. A. T. & 8. F. R. R. Co. 
et al, Division 3, estimated weight of 7.75 pounds per gallon on fuel and. 
gas oil in tank ear loads, from California to Utah points, was found not 
to be unreasonable. 7.4 pounds is quite generally used throughout west- 
ern classification territory. 


No. 25101, Elk Oil Co., et al v. A. G. 8S. R. R. Co., et al. On recon- 
sideration, Commission affirmed findings of Division 3 that the rates on 
refined oil C.L. from Arkansas and Louisiana points to Columbia, Tenn. 
and Huntsville, Ala. were unreasonable and that complainants were en- 
titled to reparation. 


I. & S. Docket 3959, Grain From Points On Illinois Central R. R: 
to Arkansas. Division 3 found justified proposed increased rates on 
grain and its products C.L. from Illinois Central points in Illinois, Iowa 
and adjoining states to certain destinations on the Missouri Pacific in 
Arkansas. 


No. 26087, Fort Worth Grain and Cotton Exchange v. M-K-T R. R. 
Co. Division 4. This case deals with provisions in transit tariffs where- 
by mixed shipments of transit and non-transit tonnage may be forwarded 
in carloads from transit stations in Texas. Held; provisions restricted to 
commodities and products named in the transit tariff. Carload rates 
applicable on L.C.L. quantities shipped as non-transit tonnage found not 
unreasonable. 


No. 25283, Mayor of Revere, Mass. et al v. B. & M. R. R. et al. 
Division 3 found that defendants failure to include East Boston within 
the Boston switching limits had not been shown to be unjustly diserimi- 
natory or unduly prejudicial. Defendants failure to include within the 
switching limits of the B. & M. at Boston points of delivery at Revere, 
Mass. within a five mile radius, by airline, from South Station in Boston, 
found unduly prejudicial. 


No. 26093, Northwestern Retail Coal Dealers Assn. Ine. et al v. 
Alton R. R. Co. et al. Division 5, The application of two emergency 
charges on lake-cargo coal where the movements were unrelated and 
separately accomplished, found not unreasonable. 


No. 26185, Globe Oil & Refining Co. v. A.T. & 8. F. R. R. Co. Divi- 
sion 4, Rate on erude oil in tank carloads from Canton, Kans. to Black- 
well, Okla. found not unreasonable. The applicable rate of 14.5¢ had 
been voluntarily reduced to 8c. The defendant had sought authority to 
refund to that basis. Division 4 concluded that since the rate assessed 
did not exceed 80% of the refined oil rate it was not unreasonable, not- 
withstanding admission of unreasonableness by defendant. 


No. 25569, Alabama Grocery Co. et al v. A. T. & 8. F. R. R. Co. 
Division 3, Joint rates on grain and products C.L. from points north of 
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the Ohio river to certain points in Alabama and Tennessee in the Muscle 
Shoals district, and the factors east of the Mississippi and south of the 
Ohio rivers, were originally ‘‘found not unreasonable.’’ A ‘‘corrected 
report’’ by Division 3 finds that such rates are ‘‘not shown to have been 
or to be unreasonable. ”’ 


No. 25853, American Highway Freight Assn. Inc. v. Southeastern 
Express Co. Less than ecarload interstate express rates of the South- 
eastern Express Co. established to meet motor truck competition not 
shown to be unlawful. Division 4 found that the operation of the South- 
eastern Express Co. under contracts with the rail lines was not shown 
to constitute an ‘‘unlawful device.”’ 
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GRAPHICAL SUPPLEMENT TO MONTHLY REPORTS 
BuREAU OF STATISTICS 


INTERSTATE COMMERCE COMMISSION 








TONS OF FREIGHT ORIGINATED BY CLASS I STEAM RAILWAYS, 1929 & 1933 
RELATIVE FIGURES: PER CENT 1933 OF 1929 TONNAGE * 


BEVERAGES 

FRESH MEATS & DRESSED POULTRY 
GLASS BOTTLES 

COTTON 

FLOUR & OTHER CEREAL PRODUCTS 
SUGAR, TABLE SIRUP & EDIBLE MOLASSES 
ANTHRACITE COAL 

FRESH VEGETABLES 
VEGETABLE OILS 

ANIMAL PRODUCTS, N.O.S. 
PETROLEUM PRODUCTS 
PRODUCTS OF AGRICULTURE,N.OS. 
NEWSPRINT PAPER 

GRAIN 

CANNED FOOD PRODUCTS 
FRESH FRUITS 

LIVESTOCK, LIVE. POULTRY, ETC 
BITUMINOUS COAL & COKE 
COTTON CLOTH & BAGGING 

ALL FREIGHT 

PRODUCTS OF MINES, N.O.5. 
MANUFACTURES & MISCELLANEOUS NOS 
ALL L.C.L FREIGHT 
FERTILIZERS, NOS. 

METAL PRODUCTS,N.O S 

FOREST PRODUCTS, N 0.5 

IRON & STEEL PRODUCTS 
FURNITURE 

BUILDING MATERIALS 

LUMBER, SHINGLES & LATH 

IRON ORE 

GRAVEL, SAND & STONE 

ORES & CONCENTRATES, N.0.S. 
VEHICLES & PARTS 
AGRICULTURAL IMPLEMENTS 


* Por the purpose of thie 
combined into e inte 3 groups. 




















oe, the 157 classes of commodities regularly reported have been 
. 8: Beane, Bot otherwise specified in thie list of y4 groups. 

















Offices of Federal Coordinator Moved to New 
I. C. C. Building 


The offices of the Federal Coordinator of Transportation have been 
moved to the fifth floor of the new Interstate Commerce Commission, 
12th & Constitution Avenue, N. W., Washington, D. C. 





Personals 


Charles E. Bell of Washington, D. C., has been appointed Executive 
and Traffic Assistant to the Federal Coordinator of Transportation. Mr. 
Bell has had many years of railroad experience. From 1920 until 1933 
he was engaged as a consultant in the presentation of cases before the 
Interstate Commerce Commission and the State Commissions. He has 
recently returned from Turkey after ten months’ service as Railway 
Adviser to the Turkish Government, where he completed a report per- 
taining to the organization, administration, operation and traffic of its 
railway system, and to motor transportation in Turkey and its coordi- 
nation with rail transportation. 


On June 5, 1934, Honorable Charles D. Mahaffie received an honor- 
ary degree of LL.D. from Washington & Lee University, Lexington, 
Virginia. 


Honorable Joseph B. Eastman, Federal Coordinator of Transporta- 
tion, has recently been awarded the honorary degree of LL.D. from both 
Syracuse University and Temple University. 


Messrs. R. Granville Curry and Frederick M. Dolan, formerly of the 
firm of McChord, Curry and Dolan, have formed a partnership for the 
practice of law with offices on the 6th floor of the Southern Building, 
Washington, D. C. 

Leslie Craven, who has been doing special legal work for the Coordi- 
nator, has resigned from the faculty of the law school of Duke University 
and has become a full-time member of the Coordinator’s Staff, with the 
title of counsel. He will devote his entire time to legal research having 
to do with the financial reorganization and consolidation of railroad 
companies, as well as to further legislation which may be needed in this 
connection, including the possible revision of the Bankruptcy Act. 

Charles C. McChord and Johnston B. Campbell have formed a part- 
nership and are now occupying offices on the 3rd floor of the Southern 
Building, Washington, D. C. 

A. Henry Walter, formerly of 832 Southern Building, has recently 
moved his office to the suite of McChord and Campbell, Southern Build- 
ing, Washington, D. C. 
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Review of Supreme Court Cases 


By Cuarence A. Miuuer, General Counsel, 
The American Short Line Railroad Association 


No. 787—Illinois Commerce Commission, et al v. United States, et al, 
(Decided May 28, 1934.) 

This case was before the Court on appeal from the United States 
District Court for the Northern District of Illinois, Eastern Division. 

The Interstate Commerce Commission in Switching Rates In The 
Chicago Switching District, 177 I. C. C. 669 and 197 I. C. C. 323, directed 
the removal of unjust discrimination against interstate commerce result- 
ing from disparity of the intrastate and interstate switching rates on 
interstate rail carriers in the Chicago switching district, and ordered 
that the intrastate rate should be not less than the rate contemporane- 
ously applied on interstate traffic. 

Alluding to its recent decisions,* the Court stated that the Inter- 
state Commerce Commission is given plenary power by Section 13 (4) 
of the Interstate Commerce Act to remove the discrimination created by 
intrastate rates against interstate commerce, by raising intrastate rates 
so that the intrastate traffic may produce its fair share of the revenue 
required to meet maintenance and operating costs; and to yield a fair 
return on the value of property devoted to the transportation service. 

The only question for decision in this case, the Court stated, was 
whether the order of the Commission directing the removal of the dis- 
crimination is supported by the findings, based upon substantial 
evidence. 

The Court reviewed various phases of the evidence and concluded 
that the principal criticism against the Commission’s order went to the 
weight of the evidence and not to the want of it, and found that the 
order of the Commission was supported by the findings, and that the 
findings were based upon substantial evidence. 

The order of the Interstate Commerce Commission was affirmed. 


The unanimous opinion of the Court was delivered by Mr. Justice 
Stone. 


No. 868—State of Ohio, et al v. United States, et al. (Decided May 28, 
1934. ) 

This case, along with No. 886—United States, et al v. State of Ohio, 
et al, was before the Court on appeal from the United States District 
Court for the Southern District of Ohio. In Intrastate Rates On Bitumi- 
nous Coal Within The State of Ohio, 192 I. C. C. 413, the Commission 
required all common carriers by railroad operating in Ohio to cease and 
desist from practicing undue prejudice and unreasonable and unjust 
discrimination against interstate commerce in the relation between inter- 
state rates on bituminous coal from Pennsylvania and West Virginia to 





*United States v. Louisiana, 290 U. S. 70; Florida v. United States (decided 
April 2, 1934); Georgia Public Service Commission v. United States, 283 U. S. 765; 
Florida v. United States, 282 U. S. 194. 
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destinations in Ohio, on the one hand, and the intrastate rates on like 
traffic between points in Ohio on the other hand. The carriers were re- 
quired to establish intrastate rates on coal between Ohio points not less 
than prescribed minima. 

The appellants conceded the Commission’s power under Section 
13 (4) of the Interstate Commerce Act, but alleged that the Commission 
did not afford them a full and fair hearing, and that there was no evi- 
dence to support the finding upon which the Commission’s order was 
based. They also alleged that the Commission exceeded its authority in 
requiring the State rates to be raised, without first having found reason- 
able, or made reasonable, all substantially competitive interstate rates 
to the same destinations. 

The Court reviewed at length the history of the proceedings before 
the Commission, and concluded that a fair hearing was accorded. It 
declined to re-examine the evidence and appraisal, and held that the 
Commission was not required to make a finding of reasonableness as to 
all substantially competitive interstate rates before requiring intrastate 
rates to be raised. 

The order of the Interstate Commerce Commission was affirmed. 
The unanimous opinion of the Court was delivered by Mr. Justice 
Roberts. 


No. 920—State of Texas, et al v. United States, et al. (Decided June 4, 
1934.) 


This case is popularly known as the ‘‘ Kansas City Southern General 
Office Case,’’ and was before the Court on appeal from the United States 
District Court for the Western District of Missouri (6 Fed. Supp. 63), 
which affirmed the order of the Interstate Commerce Commission in 
Texarkana & Fort Smith Railway Control, 189 I. C. C. 253, 193 I. C. C. 
521. 

The State of Texas, and officers and municipalities of that State, 
assailed the order of the Commission as transcending the authority 
granted to it by Congress. The point in controversy related to the au- 
thority of the Commission to approve the acquisition of control by a 
lease which permits the lessee to abandon, or to remove from the State, 
the general offices, shops, ete., of the lessor, contrary to the laws of the 
State. 

In the course of its opinion, the Court, in discussing the power of 
the Interstate Commerce Commission in the light of restrictive State 
statutes, said : 


The State of Texas raises no question as to the constitutional power 
of the Congress to confer authority upon the Commission to approve the 
proposed lease with the stipulations under consideration. The question 
is simply as to the scope of the authority which has been conferred,— 
the construction of the applicable statutory provisions. These are found 
in Section 5 of the Interstate Commerce Act as amended by the Emer- 
gency Railroad Transportation Act, 1933 (Title II, sees. 201, 202). 
Paragraphs (4) (a) and (4) (b) of that section make it lawful, with 
the approval and authorization of the Commission, for two or more ear- 
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riers to consolidate or merge their properties; ‘‘or for any carrier 

to purchase, lease, or contract to operate the properties, or any part 
thereof, of another’’, or to acquire control of another through purchase 
of its stock. On application to the Commission for such approval, ap- 
propriate notice of public hearing must be given to the Governor of each 
State in which any part of the properties of the carriers involved is situ- 
ated, as well as to the carriers themselves. If after hearing, ‘‘the Com- 
mission finds that, subject to such terms and conditions and such modi- 
fications as it shall find to be just and reasonable, the proposed 
consolidation, merger, purchase, lease, operating contract, or acquisition 
of control will be in harmony with and in furtherance of the plan for the 
consolidation of railway properties established pursuant to paragraph 
(3), and will promote the public interest’’, the Commission may give its 
approval and authorization accordingly. 

These broadening provisions of the Emergency Railroad Transpor- 
tation Act, 1933, confirm and carry forward the purpose which led to 
the enactment of Transportation Act, 1920, (Title IV, 41 Stat. 474, 
et seq.). We found that Transportation Act, 1920, introduced into the 
federal legislation a new railroad policy, seeking to insure an adequate 
transportation service. To attain that end, new rights, new obligations, 
new machinery, were created. Railroad Commission of Wisconsin v. 
Chicago, Burlington & Quincy R. R. Co., 257 U. 8. 563, 585; New Eng- 
land Divisions case, 261 U. 8S. 184, 189, 190; Dayton-Goose Creek Rail- 
way Co. v. United States, 263 U. 8. 456, 478. It is a primary aim of that 
policy to secure the avoidance of waste. That avoidance, as well as the 
maintenance of service, is viewed as a direct concern of the public. 
Davis v. Farmers Co-operative Co., 262 U. 8. 312, 317; Texas & Pacific 
Railway Co. v. Gulf, Colorado & Santa Fe Railway Co., 270 U. 8. 266, 
277. The authority given to the Commission to authorize consolidations, 
purchases, leases, operating contracts, and acquisition of control, was 
given in aid of that policy. New York Central Securities Corporation 
v. United States, 287 U. 8S. 12, 24, 25. The criterion to be applied by 
the Commission in the exercise of its authority to approve such trans- 
actions—a criterion reaffirmed by the amendments of Emergency Rail- 
road Transportation Act, 1933—is that of the controlling public interest. 
And that term as used in the statute is not a mere general reference to 
public welfare, but, as shown by the context and purpose of the Act, 
‘*has direct relation to adequacy of transportation service, to its essen- 
tial conditions of economy and efficiency, and to appropriate provision 
and best use of transportation facilities’’. New York Central Securities 
Corporation v. United States, supra. 

It is in the light of this criterion that we must consider the scope of 
the Commission’s authority in relation to provisions which are intended 
to relieve interstate carriers from burdensome outlays. The fact that 
burdensome expenditures may be required by state regulations is not a 
barrier to their removal by dominant federal authority in the protec- 
tion of interstate commerce. As we said in Colorado v. United States, 
271 U. 8. 153, 163: ‘‘Prejudice to interstate commerce may be effected 
in many ways. One way is by excessive expenditures from the common 





wil 
Sou 


v. 
ng- 
al- 
hat 
the 
lie. 
“ific 
66, 
ons, 
was 
Hon 

by 
ns- 
vail- 
‘est. 
e to 
A ct . 
sen- 
sion 
ities 


e of 
ded 
that 
ot a 
ytec- 
ites, 
eted 

on 


JUNE, 1934 357 





fund in the local interest, thereby lessening the ability of the carrier 
properly to serve interstate commerce’’. Even explicit charter provi- 
sions must yield to the paramount regulatory power of the Congress. 
New York v. United States, 257 U.S. 591, 601. Obligations assumed by 
the corporation under its charter of providing intrastate service are sub- 
ordinate to the performance by it of its federal duty, also assumed, 
“efficiently to render transportation services in interstate commerce’’. 
Colorado v. United States, supra, p. 165. See Transit Commission v. 
United States, 284 U. S. 360, 367, 368; Transit Commission v. United 
States, 289 U. S. 121, 127; Florida v. United States, decided April 2, 
1934. In the present ease, the findings of the Commission, setting forth 
undisputed facts, leave no doubt that the provision of the lease permit- 
ting the abandonment, or removal from the State, of general offices and 
shops of the lessor has direct relation to economy and efficiency in inter- 
state operations and to the achievement of the purpose which the Con- 
gress had in view in its grant of authority.’’ 


The Court concluded that the Commission acted within the scope of 
its constitutionally delegated authority, and affirmed its order. 





INTERSTATE COMMERCE ACT AMENDED BY NATIONAL 
HOUSING ACT 


(Public 479—-73d Congress) 
Section 506 of the so-called National Housing Act amends Section 


22 of the Interstate Commerce Act, by adding at the end thereof the 
following sentence : 


‘*Nothing in this act shall prevent any carrier or carriers subject to 
this act from giving reduced rates for the transportation of commodities 
to be specified by the Commission as hereinafter provided, to or from 
iny section of the country, with the object of improving Nation-wide 
tousing standards and providing employment and stimulating industry, 
if such reduced rates have first been authorized by order of the Com- 
nission (with or without a hearing) ; but in such order the Commission 
hall specify the commodities as to which this proviso shall be declared 
fective and shall specify the period during which such reduced rates 
ire to remain in effect.’’ 

_ The effect of this enactment is to authorize, on application of any 
railroad company, reduced freight rates for the transportation of com- 
nodities for the purpose of improving Nation-wide housing standards. 
The amendment was drafted by the Federal Coordinator of Transporta- 
lion, and inserted in the bill by the Senate, and accepted by the House. 





DOCUMENTS FOR DISTRIBUTION 


Railroad Retirement Act—No. 485, 73d Congress. 
National Housing Act—No. 479, 73d Congress. 


Any member desiring to obtain a copy of either of the above Acts 
will be furnished same upon request of the Executive Secretary, 803 
Southern Building, Washington, D. C. 
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The Work of the Supreme Court 


HE Supreme Court adjourned on Monday, June 4, 1934, to reeon- 

vene for the October, 1934, Term, on Monday, October 1, 1934. Upon 
adjournment there remained on its docket only one case involving the 
validity of an order of the Interstate Commerce Commission. This is 
No. 969—Missouri Pacific Railroad Company v. United States, on appeal 
from the United States District Court for the Eastern District of Ken- 
tucky (4 Fed. Supp. 449), affirming the order of the Commission in St. 
Louis Southwestern Railway Company Control, 180 I. C. C. 175, 180 
I. ©. C. 710, which authorized the Southern Pacifie Company to aequire 
control, by purchase of stock, of the St. Louis Southwestern Railway 
Company. The Court noted probable jurisdiction in this case on April 
30, 1934. 

During the last term of Court the orders of the Interstate Com- 
merece Commission were affirmed in nine eases. In only two eases did 
the Commission meet with reversal. In one of these, the order of the 
Interstate Commerce Commission had been reversed by the Cireuit 
Court of Appeals, and this order was affirmed by an evenly divided 
Court. A number of the cases before the Court involved orders of the 
Interstate Commerce Commission under Section 13 (3) and (4) of the 
Interstate Commerce Act, requiring intrastate rates to be raised to the 
level of interstate rates. Since the decision in Florida, Et Al v. United 
States, Et Al, 282 U. S. 194, no order of the Interstate Commerce Com- 
mission under this provision of the Act has been declared invalid by the 
Supreme Court of the United States. Since that time the Commission 
has immunized its order against judicial review by making appropriate 
findings of fact. 

All decisions of the Court involving the orders of the Interstate 
Commerce Commission have been reviewed in the JOURNAL. 





Railroads May Ask For 10 Percent Increase in 
Freight Rates 


Railroad executives of the leading lines, in Atlantie City on July 
13th, decided to ask the Interstate Commerce Commission for an inerease 
of ten per cent in freight rates. The explanation given for the proposed 
action is that recent legislation increased the annual operating expenses 
of the carriers about 350 million dollars. No details were forthcoming 
as to the exact procedure, but probably a petition will be filed seeking 
the authority of the I. C. C. to make the increases. There is some inti- 
mation, however, that before this action is definitely taken there will 
have to be a meeting of all of the railroads for the purpose of passing 
on the action by those in attendance at the Atlantic City meeting. 
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